Sanitized Copy Approved for Release 2010/07/15 : CIA-RDP88G00186R000700870007-7 


ROUTING AND RECORD SHKT 


SUBJECT: (OpHonol) 

General Electric Suspension 


Chief. Procurement Management Staff, 0 


EXTENSION NO. 



PJ)/A Registry 

OL 5025-85 

— ' .. .. 11 . -i 

3 April 1985 


OFFICER'S COMMENTS (Numbtr •och comment to show from whom 
INITIALS to whom. Drow o lino ^roM column oftor ooch common!.) 




610“»!!IE!f“ 


GPO : 1983 0 - 411-632 


Sanitized Copy Approved for Release 2010/07/15 : CIA-RDP88G00186R000700870007-7 
















STAT 


STAT 


STAT 


Sanitized Copy Approved for Release 2010/07/15 : CIA-RDP88G00186R000700870007-7 



3 April 1985 




MEMORANDUM FOR: Deputy Director for Administration 

VIA: Director of Logistics 

FROM: 

Qiief, Procurement Management Staff, OL 
SUBJECT: General Electric Suspension 


Harry: 


1. In accordance with a request from| | Deputy 

Director of Logistics, information is provided herein on General 
Electric's (GE) suspension. As you know, the Washington Post 
has reported extensively on the fact that the Air Force has 
suspended GE from any Air Force contracts. 


2. A call was placed on Monday, 1 April 1985, to the office 
of Major General Bernard Weiss to get a fix on the real 
situation with GE. He referred me to Lt. Col. Dick Hampton 
(695-2128), who is the action officer on this matter. 


3. Col. Hampton advised me that all divisions of GE are 
suspended from government contracts. Notice has gone to GSA to 
request that they get a formal notice out to all Federal 
Government agencies that the suspension is effective 
29 March 1985, and is government wide. The suspension is in 
accordance with Federal Acquisition Regulation 9.4, which is 
attached . 


4. Contracts in place may continue unless Agency management 
determines otherwise. We have determined that existing 
contracts should not be interrupted. Extension or expansion of 
existing contracts or execution of any new contracts requires 
head of the Agency approval. i 


Attachment : 

Federal Acquisition Regulation 9.4 


OL 5025-85 


ADMINISTRATIVE INTERNAL 0 
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inform the contracting office whether to approve, con- 
ditionally approve, or disapprove the first article. The 
contracting officer shall then notify the contractor of 
the action taken and furnish a copy of the notice to the 
contract administration office. The notice shall include 
the first article shipment number, when available, and 
the applicable contract line item number. Any changes 
in the drawings, designs, or specifications determined 
by the contracting officer to be necessary shall be 
made under the Changes clause, and not by the notice 
of approval, conditional approval, or disapproval fur- 
nished the contractor. 

9.308 Contract clauses. 

9.308- 1 Testing performed by the contractor. 

(a) (1) The contracting officer shall insert the clause 
at 52.209-3, First Article Approval — Contractor Test- 
ing, in solicitations and contracts when a fixed-price 
contract is contemplated and it is intended that the 
contract require (i) first article approval and (ii) that 
the contractor be required to conduct the first article 
testing. 

(2) If it is intended that the contractor be required 
to produce the first article and the production quan- 
tity at the same facility, the contracting officer shall 
use the clause with its Alternate I. 

(3) If it is necessary to authorize the contractor to 
purchase material or to commence production before 
first article approval, the contracting officer shall use 
the clause with its Alternate II. 

(b) (1) The contracting officer shall insert a clause 
substantially the same as the clause at 52.209-3, First 
Article Approval — Contractor Testing, in solicitations 
and contracts when a cost-reimbursement contract is 
contemplated and it is intended that the contract re- 
quire (i) first article approval and (ii) that the contrac- 
tor be required to conduct the first article test. 

(2) If it is intended that the contractor be required 
to produce the first article and the production quan- 
tity at the same facility, the contracting officer shall 
use a clause substantially the same as the clause at 

52.209-3, First Article Approval — Contractor Test- 
ing, with its Alternate I. 

(3) If it is necessary to authorize the contractor to 
purchase material or to commence production before 
first article approval, the contracting officer shall use 
a clause substantially the same as the clause at 

52.209-3, First Article Approval — Contractor Test- 
ing, with its Alternate II. 

9.308- 2 Testing performed by the Goyemment. 

(a) (1) The contracting officer shall insert the clause 
at 52.209-4, First Article Approval — Government Test- 
ing, in solicitations and contracts when a fixed-price 
contract is contemplated and it is intended that the 
contract require first article approval and that the Gov- 
ernment will be responsible for conducting the first 
article test. 


(2) If it is intended that the contractor be required 
to produce the first article and the production quan- 
tity at the same facility, the contracting officer shall 
use the basic clause with its Alternate I. 

(3) If it is necessary to authorize the contractor to 
purchase material or to commence production before 
first article approval, the contracting officer shall use 
the basic clause with its Alternate II. 

(b) (1) The contracting officer shall insert a clause 
substantially the same as the clause at 52.209-4, First 
Article Approval — Government Testing, in solicitations 
and contracts when a cost-reimbursement contract is 
contemplated and it is intended that the contract re- 
quire first article approval and that the Government be 
responsible for conducting the first article test. 

(2) If it is intended that the contractor be required 
to produce the first article and the production quan- 
tity at the same facility, the contracting officer shall 
use a clause substantially the same as the clause at 

52.209-4, First Article Approval — Government Test- 
ing, with its Alternate I. 

(3) If it is necessary to authorize the contractor to 
purchase material or to commence production before 
first article approval, the contracting officer shall use 
a clause substantially the same as the clause at 

52.209-4, First Article Approval — Government Test- 
ing, with its Alternate II. 

SUBPART 9.4— DEBARMENT, SUSPENSION, 
AND INELIGIBILITY 

9.400 Scope of subpart. 

(a) This subpart — 

(1) Prescribes i>olicies and procedures governing 
the debarment and suspension of contractors by 
agencies for the causes given in 9.406-2 and 9.407-2; 

(2) Provides for the listing of these debarred and 
suspended contractors, and of contractors declared 
ineligible (see the definition of “ineligible’* in 9.403); 
and 

(3) Sets forth the consequences of this listing. 

(b) Although this subpart does cover the listing of 
ineligible contractors (9.404) and the effect of this list- 
ing (9.405(b)), it does not prescribe policies and proce- 
dures governing declarations of ineligibility. 

9.401 Applicability. 

This subpart does not apply to recipients of Federal 
assistance. 

9.402 Policy. 

(a) Agencies shall solicit offers from, award contracts 
to, and consent to subcontracts with responsible con- 
tractors only. Debarment and suspension are discretion- 
ary actions that, taken in accordance with this subpart, 
are appropriate means to effectuate this policy. 

(b) The serious nature of debarment and suspension 
requires that these sanctions be imposed only in the 
public interest for the Government’s protection and not 
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9.404 


for purposes of punishment. Agencies shall impose de- 
barment or suspension to protect the Government’s 
interest and only for the causes and in accordance with 
the procedures set forth in this subpart. 

(c) Agencies shall establish appropriate procedures to 
implement the policies and procedures of this subpart. 
9.403 Definitions. 

“Adequate evidence” means information sufficient to 
support the reasonable belief that a particular act or 
omission has occurred. 

** Affiliates.” Business concerns or individuals are af- 
filiates if, directly or indirectly, (a) either one controls 
or can control the other or (b) a third controls or can 
control both. 

“Agency,” as used in this subpart, means any execu- 
tive department, military department or defense 
agency, or other agency or independent establishment 
of the executive branch. 

“Consolidated List of Debarred, Suspended, and In- 
eligible Contractors” means a list compiled, maintained, 
and distributed by the General Services Administration, 
in accordance with 9.404, containing the names of con- 
tractors debarred or suspended by agencies under the 
procedures of this subpart, as well as contractors de- 
clared ineligible under other statutory or regulatory 
authority. 

“Contractor,” as used in this subpart, means any indi- 
vidual or other legal entity that (a) submits offers for 
or is awarded, or reasonably may be expected to 
submit offers for or be awarded, a Government con- 
tract or a subcontract under a Government contract or 
(b) conducts business with the Government as an agent 
or representative of another contractor. 

“Conviction” means a judgment or conviction of a 
criminal offense by any court of competent jurisdiction, 
whether entered upon a verdict or a plea, and includes 
a conviction entered upon a plea of nolo contendere. 

“Debarment,” as used in this subpart, means action 
taken by a debarring official under 9.406 to exclude a 
contractor from Government contracting and Govern- 
ment-approved subcontracting for a reasonable, speci- 
fied period; a contractor so excluded is “debarred.” 

“Debarring official” means (a) an agency head or (b) 
a designee authorized by the agency head to impose 
debarment. 

“Indictment” means indictment for a criminal of- 
fense. An information or other filing by competent 
authority charging a criminal offense shall be given the 
same effect as an indictment. 

“Ineligible,” as used in this subpart, means excluded 
from Government contracting (and subcontracting, if 
appropriate) pursuant to statutory, Executive order, or 
regulatory authority other than this regulation and its 
implementing and supplementing regulations; for exam- 
ple, pursuant to the Davis-Bacon Act and its related 
statutes and implementing regulations, the Service Con- 
tract Act, the Equal Employment Opportunity Acts 
and Executive orders, the Walsh-Healey Public Con- 


tracts Act, the Buy American Act, or the Environmen- 
tal Protection Acts and Executive orders. 

“Legal proceedings” means any civil judicial pro- 
ceeding to which the Government is a party or any 
criminal proceeding. The term includes appeals from 
such proceedings. 

“Preponderance of the evidence” means proof by 
information that, compared with that opposing it, leads 
to the conclusion that the fact at issue is more probably 
true than not. 

“Suspending official” means (a) an agency head or 
(b) a designee authorized by the agency head to impose 
suspension. 

“Suspension,” as used in this subpart, means action 
taken by a suspending official under 9.407 to disqualify 
a contractor temp>orarily from Government contracting 
and Government-approved subcontracting; a contractor 
so disqualified is “suspended.” 

9.404 Consolidated List of Debarred, Suspended, and 
Ineligible Contractors. 

(a) The General Services Administration (GSA) 
shall— 

(1) Compile and maintain a current, consolidated 
list of all contractors debarred, suspended, or de- 
clared ineligible by agencies or by the General Ac- 
counting Office; 

(2) Revise and distribute the list quarterly and 
issue monthly supplements to all agencies and the 
General Accounting Office; and 

(3) Provide with the list the name and telephone 
number of the official responsible for its maintenance 
and distribution. 

(b) The consolidated list shall indicate — 

(1) The names and addresses of all debarred, sus- 
pended, or ineligible contractors, in alphabetical 
order, with cross-references when more than one 
name is involved in a single action; 

(2) The name of the agency or other authority 
taking the action; 

(3) The cause for the action (see 9.406-2 and 9.407- 
2 for causes authorized under this subpart) or other 
statutory or regulatory authority; 

(4) The scope of the action; 

(5) The termination date for each listing; and 

(6) The name and telephone number of the point 
of contact for the action. 

(c) Each agency shall — 

(1) Notify GSA of the information required by 
paragraph (b) above within 5 working days after the 
action becomes effective; 

(2) Notify GSA within 5 working days after modi- 
fying or rescinding an action; 

(3) Notify GSA of the names and addresses of 
agency organizations that are to receive the consoli- 
dated list and the number of copies to be furnished to 
each; 
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(4) In accordance with internal retention proce- 
dures, maintain records relating to each suspension 
or debarment action taken by the agency; 

(5) Establish procedures to provide for the effec- 
tive use of the list, to ensure that the agency does 
not solicit offers from, award contracts to, or consent 
to subcontracts with listed contractors, except as oth- 
erwise provided in this subpart; and 

(6) Direct inquiries concerning listed contractors 
to the agency or other authority that took the action. 

9.405 Effect of listing. 

(a) Debarred or suspended contractors are excluded 
from receiving contracts, and agencies shall not solicit 
offers from, award contracts to, or consent to subcon- 
tracts with these contractors, unless the acquiring agen- 
cy’s head or a designee determines that there is a com- 
pelling reason for such action (see 9.405-2, 9.406- 1(c), 
and 9.407- 1(d)). 

(b) Contractors listed as having been declared ineligi- 
ble on the basis of statutory or other regulatory proce- 
dures are excluded from receiving contracts and, if 
applicable, subcontracts, under the conditions and for 
the period set forth in the statute or regulation. Agen- 
cies shall not solicit offers from, award contracts to, or 
consent to subcontracts with these contractors under 
those conditions and for that period. 

9.405- 1 Continuation of current contracts. 

(a) Notwithstanding the debarment or suspension of 
a contractor, agencies may continue contracts or sub- 
contracts in existence at the time the contractor was 
debarred or suspended, unless the acquiring agency’s 
head or a designee directs otherwise. A decision as to 
the type of termination action, if any, to be taken 
should be made only after review by agency contract- 
ing and technical personnel and by counsel to ensure 
the propriety of the proposed action. 

(b) Agencies shall not renew current contracts or 
subcontracts of debarred or suspended contractors, or 
otherwise extend their duration, unless the acquiring 
agency’s head or a designee states in writing the com- 
pelling reasons for renewal or extension. 

9.405- 2 Restrictions on subcontracting. 

When a debarred or suspended contractor is pro- 
posed as a subcontractor for any subcontract subject to 
Government consent, approval shall not be given 
unless the acquiring agency’s head or a designee states 
in writing the comp)elling reasons for this approval. 

9.406 Debarment. 

9.406- 1 General. 

(a) The debarring official may, in the public interest, 
debar a contractor for any of the causes in 9.406-2, 
using the procedures in 9.406-3. The existence of a 
cause for debarment, however, does not necessarily 
require that the contractor be debarred; the seriousness 
of the contractor’s acts or omissions and any mitigating 
factors should be considered in making any debarment 
decision. 
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(b) Debarment constitutes debarment of all divisions 
or other organizational elements of the contractor, 
unless the debarment decision is limited by its terms to 
specific divisions, organizational elements, or commod- 
ities. The debarring official may extend the debarment 
decision to include any affiliates of the contractor if 
they are (1) specifically named and (2) given written 
notice of the proposed debarment and an opportunity 
to respond (see 9.406-3(c)). 

^ (c) A contractor’s debarment shall be effective 
throughout the executive branch of the Government, 
unless an acquiring agency’s head or a designee states 
in writing the compelling reasons justifying continued 
- business dealings between that agency and the contrac- 
tor. 

9.406- 2 Causes for debarment. 

The debarring official may debar a contractor for 
any of the causes listed in paragraphs (a) through (c) 
following: 

(a) Conviction of or civil judgment for— 

(1) Commission of fraud or a criminal offense in 
connection with (i) obtaining, (ii) attempting to 
obtain, or (iii) performing a public contract or sub- 
contract; 

(2) Violation of Federal or State antitrust statutes 
relating to the submission of offers; 

(3) Commission of embezzlement, theft, forgery, 
bribery, falsification or destruction of records, 
making false statements, or receiving stolen property; 
or 

(4) Commission of any other offense indicating a 
lack of business integrity or business honesty that 
seriously and directly affects the present responsibili- 
ty of a Government contractor or subcontractor. 

(b) Violation of the terms of a Government contract 
or subcontract so serious as to justify debarment, such 
as — 

(1) Willful failure to perform in accordance with 
the terms of one or more contracts; or 

(2) A history of failure to perform, or of unsatis- 
factory performance of, one or more contracts. 

(c) Any other cause of so serious or compelling a 
nature that it affects the present responsibility of a 
Government contractor or subcontractor. 

9.406- 3 Procedures. 

(a) Investigation and referral. Agencies shall establish 
procedures for the prompt reporting, investigation, and 
referral to the debarring official of matters appropriate 
for that official’s consideration. 

(b) Decisionmaking process. (1) Agencies shall estab- 
lish procedures governing the debarment decisionmak- 
ing process that are as informal as is practicable, con- 
sistent with principles of fundamental fairness. These 
procedures shall afford the contractor (and any sp>ecifi- 
cally named affiliates) an opportunity to submit, in 
person, in writing, or through a representative, infor- 
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mation and argument in opposition to the proposed 
debarment. 

(2) In actions not based upon a conviction or judg- 
ment, if it is found that the contractor’s submission in 
opposition raises a genuine dispute over facts materi- 
al to the proposed debarment, agencies shall also — 

(i) Afford the contractor an opportunity to 
appear with counsel, submit documentary evi- 
dence, present witnesses, and confront any person 
the agency presents; and 

(ii) Make a transcribed record of the proceed- 
ings and make it available at cost to the contractor 
upon request, unless the contractor and the 
agency, by mutual agreement, waive the require- 
ment for a transcript. 

(c) Notice of proposal to debar. Debarment shall be 
initiated by advising the contractor and any specifically 
named affiliates, by certified mail, return receipt re- 
quested — 

(1) That debarment is being considered; 

(2) Of the reasons for the proposed debarment in 
terms sufficient to put the contractor on notice of the 
conduct or transaction(s) upon which it is based; 

(3) Of the cause(s) relied upon under 9.406-2 for 
proposing debarment; 

(4) That, within 30 days after receipt of the notice, 
the contractor may submit, in person, in writing, or 
through a representative, information and argument 
in opposition to the proposed debarment, including 
any additional specific information that raises a genu- 
ine dispute over the material facts; 

(5) Of the agency’s procedures governing debar- 
ment decisionmaking; 

(6) Of the potential effect of the proposed debar- 
ment; and, 

(7) If no suspension is in effect, that the agency 
will not solicit offers from, award contracts to, 
renew or otherwise extent contracts with, or consent 
to subcontracts with the contractor pending a debar- 
ment decision. 

(d) Debarring officiaVs decision. (1) In actions based 
upon a conviction or judgment, or in which there is no 
genuine dispute over material facts, the debarring offi- 
cial shall make a decision on the basis of all the infor- 
mation in the administrative record, including any sub- 
mission made by the contractor. If no suspension is in 
effect, the decision shall be made within 30 working 
days after receipt of any information and argument 
submitted by the contractor, unless the debarring offi- 
cial extends this period for good cause. 

(2) (i) In actions in which additional proceedings 
are necessary as to disputed material facts, written 
findings of fact shall be prepared. The debarring 
official shall base the decision on the facts as found, 
together with any information and argument submit- 
ted by the contractor and any other information in 
the administrative record. 


9 , 406-4 

(ii) The debarring official may refer matters in- 
volving disputed material facts to another official 
for findings of fact. The debarring official may 
reject any such findings, in whole or in part, only 
after specifically determining them to be arbitrary 
and capricious or clearly erroneous. 

(iii) The debarring official’s decision shall be 
made after the conclusion of the proceedings with 
respect to disputed facts. 

(3) In any action in which the proposed debarment 
is not based upon a conviction or civil judgment, the 
cause for debarment must be established by a prepon- 
derance of the evidence. 

(e) Notice of debarring oJficiaVs decision. (1) If the 
debarring official decides to impose debarment, the 
contractor and any affiliates involved shall be given 
prompt notice by certified mail, return receipt request- 
ed — 

(i) Referring to the notice of proposed debar- 
ment; 

(ii) Specifying the reasons for debarment; 

(iii) Stating the j>eriod of debarment, including 
effective dates; and 

(iv) Advising that the debarment is effective 
throughout the executive branch of the Govern- 
ment unless the head of an acquiring agency or a 
designee makes the statement called for by 9.406- 
1(c). 

(2) If debarment is not imfx)sed, the debarring offi- 
cial shall promptly notify the contractor and any 
affiliates involved, by certified mail, return receipt 
requested. 

9,406-4 Period of debarment. 

(a) Debarment shall be for a j>eriod commensurate 
with the seriousness of the cause(s). Generally, a debar- 
ment should not exceed 3 years. If suspension precedes 
a debarment, the suspension period shall be considered 
in determining the debarment period. 

(b) The debarring official may extend the debarment 
for an additional period, if that official determines that 
an extension is necessary to protect the Government’s 
interest. However, a debarment may not be extended 
solely on the basis of the facts and circumstances upon 
which the initial debarment action was based. If debar- 
ment for an additional period is determined to be nec- 
essary, the procedures of 9.406-3 above shall be fol- 
lowed to extend the debarment. 

(c) The debarring official may reduce the period or 
extent of debarment, upon the contractor’s request, 
supported by documentation, for reasons such as— 

(1) Newly discovered material evidence; 

(2) Reversal of the conviction or judgment upon 
which the debarment was based; 

(3) Bona fide change in ownership or management; 

(4) Elimination of other causes for which the de- 
barment was imposed; or 
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(5) Other reasons the debarring ofTical deems ap- 

propriate. 

9.406- 5 Scope of debarment. 

(a) The fraudulent, criminal, or other seriously im- 
proper conduct of any officer, director, shareholder, 
partner, employee, or other individual associated with a 
contractor may be imputed to the contractor when the 
conduct occurred in connection with the individual’s 
performance of duties for or on behalf of the contrac- 
tor, or with the contractor’s knowledge, approval, or 
acquiescence. The contractor’s acceptance of the bene- 
fits derived from the conduct shall be evidence of such 
knowledge, approval, or acquiescence. 

(b) The fraudulent, criminal, or other seriously im- 
proper conduct of a contractor may be imputed to any 
officer, director, shareholder, partner, employee, or 
other individual associated with the contractor who 
participated in, knew of, or had reason to know of the 
contractor’s conduct. 

(c) The fraudulent, criminal, or other seriously im- 
proper conduct of one contractor participating in a 
joint venture or similar arrangement may be imputed to 
other participating contractors if the conduct occurred 
for or on behalf of the joint venture or similar arrange- 
ment, or with the knowledge, approval, or acquies- 
cence of these contractors. Acceptance of the benefits 
derived from the conduct shall be evidence of such 
knowledge, approval, or acquiescence. 

9.407 Suspension. 

9.407- 1 General. 

(a) The suspending official may, in the public inter- 
est, suspend a contractor for any of the causes in 9.407- 
2, using the procedures in 9.407-3. 

(b) Suspension is a serious action to be imposed on 
the basis of adequate evidence, pending the completion 
of investigation or legal proceedings, when it has been 
determined that immediate action is necessary to pro- 
tect the Government’s interest. In assessing the adequa- 
cy of the evidence, agencies should consider how much 
information is available, how credible it is given the 
circumstances, whether or not important allegations are 
corroborated, and what inferences can reasonably be 
drawn as a result. This assessment should include an 
examination of basic documents such as contracts, in- 
spection reports, and correspondence. 

(c) Suspension constitutes suspension of all divisions 
or other organizational elements of the contractor, 
unless the suspension decision is limited by its terms to 
specific divisions, organizational elements, or commod- 
ities. The suspending official may extend the suspension 
decision to include any affiliates of the contractor if 
they are (1) specifically named and (2) given written 
notice of the suspension and an opportunity to respond 
(see 9.407-3(c)). 

(d) A contractor’s suspension shall be effective 
throughout the executive branch of the Government, 
unless an acquiring agency’s head or a designee states 
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in writing the compelling reasons justifying continued 
business dealings between that agency and the contrac- 
tor. 

9.407- 2 Causes for suspension. 

(a) The suspending official may suspend a contractor 
suspected, upon adequate evidence, of— 

(1) Commission of fraud or a criminal offense in 
connection with (i) obtaining, (ii) attempting to 
obtain, or (iii) performing a public contract or sub- 
contract; 

(2) Violation of Federal or State antitrust statutes 
relating to the submission of offers; 

(3) Commission of embezzlement, theft, forgery, 
bribery, falsification or destruction of records, 
making false statements, or receiving stolen property; 
or 

(4) Commission of any other offense indicating a 
lack of business integrity or business honesty that 
seriously and directly affects the present responsibili- 
ty of a Government contractor or subcontractor. 

(b) Indictment for any of the causes in paragraph (a) 
above constitutes adequate evidence for suspension. 

(c) The suspending official may upon adequate evi- 
dence also suspend a contractor for any other cause of 
so serious or compelling a nature that it affects the 
present responsibility of a Government contractor or 
subcontractor. 

9.407- 3 Procedures. 

(a) Investigation and referral Agencies shall establish 
procedures for the prompt reporting, investigation, and 
referral to the suspending official of matters appropri- 
ate for that official’s consideration. 

(b) Decisionmaking process. (1) Agencies shall estab- 
lish procedures governing the suspension decisionmak- 
ing process that are as informal as is practicable, con- 
sistent with principles of fundamental fairness. These 
procedures shall afford the contractor (and any specifi- 
cally named affiliates) an opportunity, following the 
imposition of suspension, to submit, in person, in writ- 
ing, or through a representative, information and argu- 
ment in opposition to the suspension. 

(2) In actions not based on an indictment, if it is 
found that the contractor’s submission in opposition 
raises a genuine dispute over facts material to the 
suspension and if no determination has been made, 
on the basis of Department of Justice advice, that 
substantial interests of the Government in pending or 
contemplated legal proceedings based on the same 
facts as the suspension would be prejudiced, agencies 
shall also— 

(i) Afford the contractor an opportunity to 
appear with counsel, submit documentary evi- 
dence, present witnesses, and confront any person 
the agency presents; and 

(ii) Make a transcribed record of the proceed- 
ings and make it available at cost to the contractor 
upon request, unless the contractor and the 
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agency, by mutual agreement, waive the require- 
ment for a transcript. 

(c) Notice of suspension. When a contractor and any 
specifically named affiliates are suspended, they shall 
be immediately advised by certified mail, return receipt 
requested — 

(1) That they have been suspended and that the 
suspension is based on an indictment or other ade- 
quate evidence that the contractor has committed 
irregularities (i) of a serious nature in business deal- 
ings with the Government or (ii) seriously reflecting 
on the propriety of further Government dealings 
with the contractor — any such irregularities shall be 
described in terms sufficient to place the contractor 
on notice without disclosing the Government’s evi- 
dence; 

(2) That the suspension is for a temporary period 
pending the completion of an investigation and such 
legal proceeding as may ensure; 

(3) Of the cause(s) relied upon under 9.407-2 for 
imposing suspension; 

(4) Of the effect of the suspension; 

(5) That, within 30 days after receipt of the notice, 
the contractor may submit, in person, in writing, or 
through a representative, information and argument 
in opposition to the suspension, including any addi- 
tional specific information that raises a genuine dis- 
pute over the material facts; and 

(6) That additional proceedings to determine dis- 
puted material facts will be conducted unless (i) the 
action is based on an indictment or (ii) a determina- 
tion is made, on the basis of Department of Justice 
advice, that the substantial interests of the Govern- 
ment in pending or contemplated legal proceedings 
based on the same facts as the suspension would be 
prejudiced. 

(d) Suspending officiaVs decision. (1) In actions (i) 
based on an indictment, (ii) in which the contractor’s 
submission does not raise a genuine dispute over mate- 
rial facts, or (iii) in which additional proceedings to 
determine disputed material facts have been denied on 
the basis of Department of Justice advice, the suspend- 
ing official’s decision shall be based on all the informa- 
tion in the administrative record, including any submis- 
sion made by the contractor. 

(2) (i) In actions in which additional proceedings 
are necessary as to disputed material facts, written 
findings of fact shall be prepared. The suspending 
official shall base the decision on the facts as found, 
together with any information and argument submit- 
ted by the contractor and any other information in 
the administrative record. 

(ii) The suspending official may refer matters 
involving disputed material facts to another official 
for findings of fact. The suspending official may 
reject any such findings, in whole or in part, only 
after specifically determining them to be arbitrary 
and capricious or clearly erroneous. 


9.501 

(iii) The suspending official’s decision shall be 
made after the conclusion of the proceedings with 
respect to disputed facts. 

(3) The suspending official may modify or termi- 
nate the suspension or leave it in force (for example, 
see 9.406-4<c) for the reasons for reducing the period 
or extent of debarment). However, a decision to 
modify or terminate the suspension shall be without 
prejudice to the subsequent imposition of (i) suspen- 
sion by any other agency or (ii) debarment by any 
agency. 

(4) Prompt written notice of the suspending offi- 
cial’s decision shall be sent to the contractor and any 
affiliates involved, by certified mail, return receipt 
requested. 

9.407- 4 Period of suspension. 

(a) Suspension shall be for a temporary period pend- 
ing the completion of investigation and any ensuing 
legal proceedings, unless proceedings, unless sooner 
terminated by the suspending official or as provided in 
this subsection. 

(b) If legal proceedings are not initiated within 12 
months after the date of the suspension notice, the 
suspension shall be terminated unless an Assistant At- 
torney General requests its extension, in which case it 
may be extended for an additional 6 months. In no 
event may a suspension extend beyond 18 months, 
unless legal proceedings have been initiated within that 
period. 

(c) The suspending official shall notify the Depart- 
ment of Justice of the proposed termination of the 
suspension, at least 30 days before the 12-month period 
expires, to give that Department an opportunity to 
request an extension. 

9.407- 5 Scope of suspension. 

The scope of suspension shall be the same as that for 
debarment (see 9.406-5), except that the procedures of 

9.407- 3 shall be used in imposing suspension. 

SUBPART 9.5— ORGANIZATIONAL CONFLICTS 
OF INTEREST 

9.500 Scope of subpart. 

This subpart prescribes responsibilities, general rules, 
and procedures for identifying, evaluating, and resolv- 
ing organizational conflicts of interest. It also provides 
examples to assist contracting officers in applying these 
rules and procedures to individual contracting situa- 
tions. 

9.501 Definition. 

An **organizational conflict of interest” exists when 
the nature of the work to be performed under a pro- 
posed Government contract may, without some restric- 
tion on future activities, (a) result in an unfair competi- 
tive advantage to the contractor or (b) impair the con- 
tractor’s objectivity in performing the contract work. 

9-13 
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